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Environment, Climate Change and Land Reform Committee 

Deposit Return Scheme 

Supplementary written submission from Have You Got The Bottle 

We are very grateful to you and your colleagues on the Committee, and to the clerks, 
for the time and attention you have devoted to the subject of deposit return, which as 
you know is dear to our heart. As discussed during yesterday's session, I have 
attached [annexe A] the latest draft of our submission to the Scottish Government's 
technical consultation.  

I understand that there was so much to cover yesterday, and it was inevitable that 
some elements of the Committee's interest would not be reached. With that in mind, 
one issue which I would particularly wish to draw attention to in this document is this 
question from your papers for yesterday: 

The appropriateness of the recovery targets set in the draft Regulations and proposed 
sanctions e.g. if producers fail to achieve targets. 

We have in this technical response proposed - in common with all recently-introduced 
deposit return systems - that:  

a) the start date should be the beginning of the first target period 

b) the interim targets be more consistent with the recovery rates achieved in 
the early months of those systems, and  

c) where a target is exceeded in one year, subsequent target years be updated 
automatically to take account of that. 

I hope this is of help to you and your colleagues, and it is an issue which may be worth 
raising with the Cabinet Secretary next week. We would be happy to help further, of 
course, if the Committee requires anything from us, our partners, or our international 
network of experts. 

Annexe A 

The Deposit and Return Scheme for Scotland Regulations 2020 

Have You Got The Bottle? technical response for Scottish Government 

DRAFT 12th November 2019 

Comments on Part 1 - General (1 - 3) 

3(2)(d): As currently worded a cumbersome regulatory process would be required to 
extend the materials covered, even where all parties are agreed. It would be simpler 
if materials could be added not just by Ministers via affirmative instrument (as implicit 
in the draft regulations) but alternatively by agreement between SG and any scheme 
administrator. 
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As drafted:  

"3(2)(d) is made wholly or mainly from PET plastic, glass, steel or aluminium," 

Proposed: 

"3(2)(d) is made wholly or mainly from PET plastic, glass, steel or aluminium, or any 
additional materials where their inclusion has been agreed between the Scottish 
Government and any directly registered producer or any system administrator,"  

Comments on Part 2 - The deposit and return scheme (4 - 5) 

5(2)(b): Retailers should be required to show the cost of the scheme article excluding 
the deposit rather than a combination of the deposit and the aggregate cost including 
the deposit. Each individual item within multipacks must be labelled, and the deposit 
amount shown separately to the price of the scheme article using the following format 
e.g. 6 x 20p. This also applies under 11(2)(a) (see below). 

As drafted: 

"5.—(1) A deposit is 20 pence. 
(2) Subject to paragraph (4), any person who markets, offers for sale or sells a scheme 
article in 
Scotland must— 
(a) include a deposit in the sale price, 
(b) clearly display information in any place where the scheme article is displayed for 
sale by that person indicating— 
(i) that the article is a scheme article to which the obligation to charge a deposit under 
these Regulations applies, 
(ii) the amount of the deposit." 

Proposed: 

"5.—(1) A deposit is 20 pence. 
(2) Subject to paragraph (4), any person who markets, offers for sale or sells a scheme 
article in 
Scotland must— 
(a) clearly display information in any place where the scheme article is displayed for 
sale by that person indicating that the article is a scheme article to which the obligation 
to charge a deposit under these Regulations applies, and 
(b) display the product base price and the deposit level separately and charge both to 
purchasers. 
(3) Where multiple scheme articles are sold together as a single unit with additional 
external packaging, the deposit per item should be displayed."  

Comments on Part 3 - Producers (6 - 12) 

7(3)(d): A £209 flat rate discriminates against smaller producers, whose registration 
applications will be less complex and whose products make up a smaller share of the 
currently littered drinks packaging. A variable registration fee, with small producers 
paying less than larger ones, would be fairer than the current proposals, and the 
smallest producers should be exempted. 
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As drafted: 

"7(3)(d) be accompanied by a registration fee of £209." 

Proposed: 

"7(3)(d) be accompanied by a registration fee which varies according to the size of the 
relevant producer, with a zero fee to be paid by the smallest producers, with thresholds 
and levels to be approved by the Scottish Ministers." 

11(2)(a): This clause has the same issue noted above under 5(2)(b). 

As drafted: 

"11(2) A directly registered producer must— 
(a) include a deposit in the sale price when marketing, offering for sale or selling a 
scheme article in Scotland in accordance with regulation 5, 

Proposed: 

"11(2) A directly registered producer must— 
(a) display a deposit and the base price separately when marketing, offering for sale 
or selling a scheme article in Scotland in accordance with regulation 5, with the sale 
price combining the deposit and the base price" 
 
11(2)(d): This phrasing is unclear: does it refer to returns of post-consumer articles or 
to unsold items? We understand the latter is the policy intention. 

As drafted: 

"11(2)(d) accept the return by a retailer or wholesaler of any scheme packaging that 
was first placed on the market for retail sale in Scotland as sold by that producer to 
that retailer or wholesaler," 

Proposed: 

"11(2)(d) accept the return of unsold scheme articles by a retailer or wholesaler of any 
scheme packaging that was first placed on the market for retail sale in Scotland as 
sold by that producer to that retailer or wholesaler," 

11(2)(i): The collection target dates set out in Schedule 3 would mean any scheme 
administrator would be able to operate for nine months without a target, given the start 
date of 1 April 2021 set out in 3 and elsewhere. Other similar systems have achieved 
90% monthly collection rates towards the end of their first year of operation, something 
these regulations would only require from 2024 onwards. We would be concerned 
enough about a 70% target for year 1 from launch (i.e. to 31 March 2022, assuming 
the start date does not change). This would be too lax, let alone the current proposals. 
Waiting 9 months before any target at all applies is inconsistent with the Ministerial 
desire to achieve their stated policy objectives.  

The proposal below would increase the year 1 target to 75%, the year 2 target to 85%, 
and leave the 90% target unchanged beyond that: it would also see the first year of 
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operation become the first year against which scheme administrators would have to 
achieve that target. It also builds in a stretch to the year two and three targets. As 
drafted, a producer or scheme administrator could hit 80% in year 1 (technically 
months 10 to 21, given the unexplained first nine months without any targets) and they 
would then not be required to improve collection rates at all in year 2. Obviously if the 
1 April 2021 start date is delayed, those sections would need to be amended again 
accordingly. 

Note: the regulations as drafted do not specify sanctions on a directly registered 
producer or on a scheme administrator for failing to meet the Schedule 3 targets. We 
would wish to see such sanctions and would be happy to discuss how those could be 
drafted. 

As drafted: 

"Schedule 3 

1. The minimum collection targets which a producer must meet in respect of scheme 
packaging containing a scheme article each calendar year are as follows— 

(a) for the calendar year beginning 1 January 2022 and ending 31 December 2022, 
70% of the number of items of scheme packaging first placed on the market for retail 
sale in Scotland by that producer in that year, 

(b) for the calendar year beginning 1 January 2023 and ending 31 December 2023, 
80% of the number of items of scheme packaging first placed on the market for retail 
sale in Scotland by that producer in that year, 

(c) subject to sub-paragraph (d), for the calendar year beginning 1 January 2024 and 
each subsequent calendar year, 90% of the number of items of scheme packaging 
first placed on the market for retail sale in Scotland by that producer in that calendar 
year," 

Proposed: 

"Schedule 3 

1. The minimum collection targets which a producer must meet in respect of scheme 
packaging containing a scheme article each calendar year are as follows— 

(a) for the year beginning 1 April 2021 and ending 31 March 2022, 75% of the number 
of items of scheme packaging first placed on the market for retail sale in Scotland by 
that producer in that year, 

(b) for the year beginning 1 April 2022 and ending 31 March 2023, 85% of the number 
of items of scheme packaging first placed on the market for retail sale in Scotland by 
that producer in that year, or 10% higher than the collection targets achieved under 
1(a), whichever is higher, up to a maximum of 95%, 

(c) subject to sub-paragraph (d), for the year beginning 1 April 2024 and each 
subsequent calendar year, 90% of the number of items of scheme packaging first 
placed on the market for retail sale in Scotland by that producer in that calendar year, 
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or 5% higher than the collection targets achieved under 1(b), whichever is higher, up 
to a maximum of 95%." 

11(4)(a)(iv): The current wording excludes time spent cleaning RVMs, paperwork, 
coordinating returns to a system operator.  

As drafted: 

"11(4)(a)(iv) staff time dedicated solely to the collection and storage of scheme 
packaging" 

Proposed: 

"11(4)(a)(iv) all staff time dedicated solely to the operation of a return point" 

11(4)(b): Again, this fee payable for hospitality retailers has been unduly limited, and 
should cover their costs: at a minimum (this is the compromise below) costs additional 
to those they already bear while managing trade waste collections of scheme articles. 
This, however, could be seen as discriminatory given they are already required to "do 
the right thing" with scheme articles, and essentially looks like a subsidy from the 
hospitality sector to producers - which is why the "proposed" text below would be 
preferred, especially given voluntary return points are paid the same handling fee as 
retailers. 

As drafted: 

"11(4)(b) in the case of a fee charged by a hospitality retailer, a fee that takes into 
account the cost of materials used in respect of the collection and storage of scheme 
packaging," 

Proposed: 

"11(4)(b) in the case of a fee charged by a hospitality retailer, a fee that takes into 
account any administrative, staff, space or material costs associated with participation 
in a deposit return scheme," 

Compromise: 

"11(4)(b) in the case of a fee charged by a hospitality retailer, a fee that takes into 
account any administrative, staff, space or material costs associated with participation 
in a deposit return scheme that exceed the costs to a hospitality retailer associated 
with participation in trade waste collections," 

Comments on Part 4 - Scheme Administrator (13 - 17) 

The requirement in 14(2)(b) for applications to contain the information set out in 
Schedule 2 makes sense, but we would like to see the Scottish Government's own 
policy preferences expressed in Schedule 2. Specifically, we would wish to include a 
new 4(c) in Schedule 2 as follows.  
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As drafted: 

"4. Information which demonstrates— 
(a) that the scheme administrator is likely to subsist for a period of at least 5 years, 
(b) in the form of an operational plan, how the scheme administrator intends to comply 
with regulations 10 and 11 on behalf of any producer registered or to be registered 
following the grant of an application made or to be made by the scheme administrator 
in accordance with regulation 7(1)(b)." 

"Proposed: 

4. Information which demonstrates— 
(a) that the scheme administrator is likely to subsist for a period of at least 5 years, 
(b) in the form of an operational plan, how the scheme administrator intends to comply 
with regulations 10 and 11 on behalf of any producer registered or to be registered 
following the grant of an application made or to be made by the scheme administrator 
in accordance with regulation 7(1)(b). 
(c) the scheme adminstrator's commitment  
(i) to pay a living wage to all members of staff and to require all subcontractors to do 
the same, 
(ii) to publish annual life cycle assessments of the carbon impact of operating a deposit 
return scheme for each material type collected, 
(iii) to operate with a preference for charities and social enterprises when 
subcontracting, including collections, publishing information on this annually,  
(iv) to operate with a preference for reprocessing of material in Scotland, failing that 
as close to Scotland as practicable, publishing information on this annually, and 
(v) to ensure that the public will have a choice of local and national charity options 
where they wish to donate their deposits on returned scheme articles." 

Comments on Part 5 - Retailers and Return Points (18 - 25) 

A distinction should be drawn with regard to 21 between small retailers or producers 
using postal services to deliver scheme articles (e.g. small brewers sending out cases 
of specialist beer, essentially acting as the retailers for their own products), and larger 
retailers using either postal services or delivery networks, whether in-house or 
contracted out (e.g. supermarkets, major online retailers). While we accept the 
argument that very few customers will use the takeback service set out later in 21, 
given the likely convenience of returning articles to local shops, we still believe these 
retailers should be able to apply for an exemption from this obligation in exactly the 
same way as other retailers (which we would only expect any of them to use if they 
received unexpectedly high levels of returns this way). We are aware that the 
conditions in 22(1) would not be relevant here, so essentially this would be at 
Ministerial discretion.  

As drafted: 

"21(2) Subject to paragraph (3), a retailer that has sold a scheme article through a 
distance retail sale must provide a takeback service free of charge to the consumer 
that purchased the scheme article." 
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Proposed: 

"21(2) Subject to paragraph (3), a retailer that has sold a scheme article through a 
distance retail sale must provide a takeback service free of charge to the consumer 
that purchased the scheme article unless an exemption has been granted to that 
retailer in accordance with regulation 22." 

22(1)(a) makes the identification of alternative retail points the responsibility of the 
retailer, whereas the scheme administrator already holds this information. 
Furthermore, the purpose of being able to apply for an exemption is to ease the burden 
on small operators, so it doesn’t make sense for them to have the administrative task 
of negotiating with other retailers rather than the producers or a scheme administrator 
taking this task on. The agreement should therefore be "on behalf of a scheme 
administrator" rather than "on behalf of the retailer". 

Secondly, the provision in 22(1)(a) - a return point "within reasonable proximity to the 
premises" - provides sufficient protection for accessibility: the local authority reference 
is irrelevant and we would delete 22(1)(b) accordingly. There may be cases where a 
shop that lies on the boundary of a local authority applies for an exemption, and the 
surrounding area has adequate coverage but these return points happen to be in a 
neighbouring local authority. The removal of 22(1)(b) simplifies the regulations 
accordingly. 

The proposed additional phrase in 22(3)(b) below and the deletion of 22(2)(b) below 
that are consequential on this. 

As drafted:  

"22.(1) The Scottish Ministers may grant an exemption (whether or not an application 
under regulation 24 is made to them) from the obligation specified in regulation 
19(1)(b) in relation to retail premises where they consider that— 
(a) there is an alternative return point located within reasonable proximity to the 
premises, and the operator of that return point has agreed to accept the return by 
consumers of items of scheme packaging on behalf of the retailer, and 
(b) if the exemption is granted, this will still provide consumers with reasonable access 
to a return point throughout the area of the local authority in which the retail premises 
are located." 

Proposed:  

"22.(1) The Scottish Ministers may grant an exemption (whether or not an application 
under regulation 24 is made to them) from the obligation specified in regulation 
19(1)(b) in relation to retail premises where they consider that there is an alternative 
return point located within reasonable proximity to the premises, and the operator of 
that return point has agreed to accept the return by consumers of items of scheme 
packaging on behalf of a scheme administrator." 

As drafted: 

"22(3) A retailer who has been granted an exemption under paragraph (1) must clearly 
display 
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information at the retailer’s premises indicating— 
(a) that by virtue of an exemption granted under these Regulations, they do not operate 
a return point, and 
(b) the location of the alternative return point." 

Proposed: 

"22(3) A retailer who has been granted an exemption under paragraph (1) must clearly 
display information at the retailer’s premises indicating— 
(a) that by virtue of an exemption granted under these Regulations, they do not operate 
a return point, and 
(b) the location of the alternative return point, as notified to the retailer by a scheme 
administrator." 

The changes proposed below remove the original 24(b) to cover the shift in 
requirement set out above. They also allow retailers to apply for an exemption for all 
materials - i.e. a complete exemption - or just for one or more materials they do not 
sell. This would improve coverage - there will be retailers who would prefer to opt out 
of just one material they don't sell, and with the regulations as drafted their only option 
would be to opt out entirely. It would also allow those retailers with a religious objection 
to handling alcohol to apply for an exemption from accepting relevant returns.  

As drafted: 

"24(1) A retailer may apply to the Scottish Ministers for an exemption from the 
obligation specified in regulation 19(1)(b). 
(2) An application must— 
(a) be made in writing, 
(b) include information about the location of the alternative return point and the 
agreement of that return point operator as required under regulation 22(1)(a), and 
(c) include any other information requested by the Scottish Ministers." 
 
Proposed 
"24(1) A retailer may apply to the Scottish Ministers for an exemption from the 
obligation 
specified in regulation 19(1)(b). 
(2) An application must— 
(a) be made in writing,  
(b) state what exemption is sought, which can be – 

(i) a complete exemption from the obligation on the grounds of that retailer's 
operational capacity, 
(ii) an exemption only from the obligation insofar as it requires that retailer to 
accept returns of materials listed in regulation 3(2)(d) which they do not market, 
offer for sale or sell, or 
(iii) an exemption on religious grounds from the obligation insofar as it requires 
that retailer to accept returns of scheme articles which were used to supply 
alcoholic drinks, and 

(c) include any other information requested by the Scottish Ministers." 
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Comments on Part 6 - Appeals or Reviews (26 - 29) 

The absence of a right to appeal for voluntary return point operators should be included 
within 26, which currently only protects producers and scheme administrators. Very 
small point: a comma after "notified" would also be preferred in 26(2) for grammatical 
consistency. 

As drafted: 

"26(1) A producer may, within 28 days of the date on which the decision has been 
notified, appeal to the Scottish Ministers against a decision of SEPA— 
(a) to refuse to register a producer under regulation 8(1)(b), 
(b) to cancel the registration of that producer under regulation 9(1). 
(2) A scheme administrator may, within 28 days of the date on which a decision has 
been notified apply to the Scottish Ministers for a review of a decision— 
(a) to refuse an application for approval of that scheme administrator under regulation 
15(1)(b), 
(b) to withdraw the approval of that scheme administrator under regulation 17(1)." 

Proposed: 

"26(1) A producer may, within 28 days of the date on which the decision has been 
notified, appeal to the Scottish Ministers against a decision of SEPA— 
(a) to refuse to register a producer under regulation 8(1)(b), 
(b) to cancel the registration of that producer under regulation 9(1). 
(2) A scheme administrator may, within 28 days of the date on which a decision has 
been notified, apply to the Scottish Ministers for a review of a decision— 
(a) to refuse an application for approval of that scheme administrator under regulation 
15(1)(b), 
(b) to withdraw the approval of that scheme administrator under regulation 17(1). 
(3) A voluntary return point operator may, within 28 days of the date on which the 
decision has been notified, apply to the Scottish Ministers for the review of a decision– 
(a) to refuse the registration of a voluntary return point operator under regulation 
25(3)(b), 
(b) to cancel the registration of a voluntary return point operator under regulation 
25(9)." 

 


